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Thus, where it is not readily achievable to do, the ADA would not require
arestaurant to provide access to restroom reachable only by a flight of
stairs.

So the ADA would certainly not require a restaurant to provide such access to a bar
when, as in this case, it is not readily achievable and the bar’s services are available
throughout the restaurant.

‘Thisis not a situation in which Thurgoods is attempting to thwart an obliga-
tion that can be easily met. Thurgood’s has already shown its desire to accommodate
the disabled and to comply with the ADA. All Thurgood’s new restaurants are built
to comply with the ADA.** And it has taken significant stcps to ensure access to the
restaurant at issue and to remove as many architectural barriers as possible.* But
creating wheelchair access over the flight of steps to the bar, while increasing the size
of the handicapped stalls in the restroom, is not practically possible—much less read-
ily achievable.

“This case is similar to Slaby ». Berkshire,* in which the plaintiffs were disabled
members of a country club who could not gain access to the locker room and cer-
tain other areas that were reachable only by stairs. Although the country club made
alternative lockers available, the plaintiffs demanded that the club install an clevator
ata cost of $80,000. The court held that the elevator was not required. The analysis
admittedly centered on a different section of the ADA (one dealing with clevators in
two-story facilities), but the analysis is on point:

A court order to build an elevator is not necessary becausc ... only 300
of the 10 million golfers in the United States use wheelchairs, and the
adapted ... facilities are sufficient to discharge the Club’s obligations under
the ADA

Similarly,in this case, Thurgood’s has made sufficient alternative arrangements. And
requiring the extreme expense of the requested modifications is unnecessary, would
be ineffective, and is not required under the ADA.

‘The nature of Thurgood’s business is also important.* Thurgoods is a restau-
rant, and Burton is, ultimately, complaining only about the bar. Those with disabilities
can get through the door (the highest priority of the barrier-removal regulations).
Once they are through the door, all the restaurant’s goods and services are available
to them, including alcohol. Because of the nature of the facility, the drinks at the bar
can easily be delivered, and often are delivered, to patrons at tables in other parts of
the restaurant. The television screens at the bar are visible throughout the restaurant,
and there are additional television screens throughout the facility. Hence, Burton is
asking Thurgoods to undertake severe measures, at great cost, so that the disabled
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only if the removal is “casily accomplishable and able to be carried out without much
difficulty or expense.” The relevant regulations specify:

A public accommodation shall remove architectural barriers in existing
facilities . .. where such removal is readily achievable, i.e., easily accomplish-
able and able to be carried out without much difficulty or expense.

“This requirement to change existing buildings s designed to be, and must be inter-
preted as, less rigorous than the tests for accessibility to new buildings.*

B. The proposed modifications of the restrooms and
the bar are not readily achievable.

In this case, the regulations show that the proposed changes in the restroom
stalls and the elevated bar are not readily achievable. For instance, the ADA Acces-
sibility Guidelines (‘ADAAG”), promulgated by the U.S. Department of Justice,
specifically approve, as an “alternative stall design,” the type of handicapped stalls
currently used at the restaurant.” The ADAAG and its related regulations are stan-
dards by which to measure compliance with the ADA.* Although the stalls might
not comply with the ADA if they were being built today, they fully complied with the
law that existed when they were built, and because they qualify as an alternative stall
design, they comply with current law.”

‘The regulations also speak to the issue of the clevated bar:

[1Jn alterations, accessibility to raised or sunken dining areas, or to all parts
of outdoor seating, is not required provided that the same services and decor
are provided in an accessible space usable by the general public and are not
restricted to use by people with disabilities.

Here, the summary-judgment evidence shows that the services provided by the bar
are available to everyone throughout the restaurant.%

‘The Department of Justice’s section-by-section analysis of the ADA states
even more clearly that a “public accommodation would generally not be required to
remove a barrier to physical access posed by a flight of steps, if removal would require
extensive ramping or an elevator.” In fact, the Department of Justice’s analysis
provides a strikingly relevant example:

54 42 USC § 12181(9) (App. 69); 28 CFR § 36.304(a) (App. 79).

55 28 CFR § 36.304(3) (App. 79).

56 US. Department of Justce’s Sccton-by-Secton Analysisofthe ADA, 28 CFR pe. 36, app. B, § 36304, at
608 (25 CFR app. B%) (App.90).

57 Spears A 99 (App.); ADA AccessibiltyGuidelines § 417.3 25 CFR pt. 36 app. A, at 2 (. 531 of 28
CFR) (App. 5.

58 Scc i, DeFrees . West, 985 F.Supp. 1390, 1393 (. Kan. 1997,
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will gain little or nothing. The ADA and its accompanying regulations simply do not
require this.

C. Thurgoods provides its goods and services through alternative means.

Having proved that the requested barrier removalis not readily achicvable,
Thurgood’s appreciates that it must make its goods and services available through
alternative methods.” That is what makes the case unique: Thurgood’s has always
‘made liquor readily available to all the tables in the restaurant. No one is left out—
except, of course, those who are underage or cannot be served alcohol for reasons un-
related to this case. Thurgood’s “alternative” methods are, for all practical purposes,
primary methods. People receive drinks at their tables all the time without showing
adesire togo to the bar. Since relocation of the activity is an acceptable alternative
‘means of access,” Thurgood’s bar services comply with the law.

D. Burton’s state-law claims also fail as a matter of law.

The Texas Accessibility Standards essentially mirror the federal standards, with
which Thurgood’s is in compliance. Therefore, Thurgood’s is in compliance with the
state standards, and Burton’s claims must fail as a matter of law.

Burton has brought an add-on claim under § 121.003(a) of the Texas Human
Resources Code, claiming to have been denied the full use and enjoyment of the
restaurant. But she has not shown, and cannot prove, that she has been denied the full
use and enjoyment of the facility. Burton has admitted that she has never been denied
access to the restaurant because of a disability.” And once again, all the goods and
services at the bar are available throughout the restaurant, to all patrons, including
those with disabilities. Because the facility is accessible to and functional for people
with disabilities, it complies with the state and federal accessibility guidelines.” So
Burton’s claims under the Texas Architectural Barriers Act fail as a matter of law.

E. Thurgood’s is entitled to summary judgment.

Thurgood’s has shown that it is willing to comply—and has complied—with the
ADA and state law in the design and construction of new facilites, and in the modi-
fications it has made to the restaurant. It has also shown that the requested modifica-
tions to the restaurant and bar are not readily achievable. There are no genuine issues
of any material fact. Because Thurgood’sis entitled to judgment in its favor as a
‘matter of law, the Court should dismiss this case.

70 42 USC § 12182(5)@)(A)®) (App. 74; 28 CFR § 36.305(2) (App. 80).

71 28 CFR § 36.305(6)() (App. 80)

72 Plaintiff Access Yes!, Inc.s Responses to Defendant’s First St of Requests for Admissions, Requests 9 &
10 (App.99).

73 See Tex. Rev. Civ. Stat. art. 9102, § 3(b)

74 Spears AR 917 (App. 6).
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the restrooms, as well as inadequate hardware in those stalls;’ and (4) a bar area inac-
cessible to persons in wheelchairs because using it means going up three stairs."®

Complaints #1 and #2 have since been resolved. First, Thurgood’s has modified
its parking area to provide more handicapped parking, has added a striped aisle or
lane from the handicapped parking area to the front entrance, and has added both a
curb cut and a ramp that is gently sloped and painted a color that contrasts with the
parking lot and the sidewalk." Burton acknowledges that the parking lot is now in
compliance.” Second, Thurgood’s has also altered the front door to provide a sepa-
rate, fully accessible entrance that is wide and well marked.” Burton has agreed that
the front entrance is now in compliance.

Part of complaint #3 has been remedied. Thurgood’s has changed the hardware
in the handicapped stalls of the restrooms and has moved the water closet in each of
those stalls so that it is an appropriate distance from each wall*

But Thurgood’s cannot mollify Burton on all aspects of complaint #3: it is impos-
sible, as a practical matter, to increase the size of the handicapped stalls to enlarge the
turning radius.’ The restroom stalls are not the typical ones in which a metal parti-
tion is simply placed between several toilets.” Rather, each stall is a separate room
within the restroom, constructed of permanent, floor-to-ceiling walls, with a vaulted
ceiling that is made of hard cement plaster instead of wallboard.” And the ceiling has
recessed lighting built into it.”” Any attempt to increase the size of the handicapped
stalls would require Thurgood’s to completely gut and rebuild all its restroom facili-
ties.* Such a project could require the restaurant to close for as many as four to seven
days and would cost at least $50,000 to $80,000, depending on the structural loads
encountered.” The restaurant would lose about $10,000 per day if it were required to
close.”

As for complaint #4, Thurgoods has found it impossible, or at least not readly
achievable, to provide independent wheelchair access to the raised bar area. Burton
has suggested that a platform lift should be installed, asserting that this would solve
the alleged problem. But a platform lift would have to be operated by using a keyed
switch that relies on positive, constant pressure.* Such a device would be of no use
to someone who, for example, s in a mechanical wheelchair and cannot use his or

9 1.

10/,

11 Savo Decl. 43 (App. 44).

12 Burton Dep. p. 32, line 16 through p. 33, ine 14 (App. 52-53).
13 Savo Decl. 43 (App. 44-45).

14 Burton Dep. p. 34, lines 1-1 (App. 54)

15 Savo Decl. 3 (App. 44-45).

16 1. at3-4.

17 Id; Affdavit of Bill Spears 8 (App. ).

18 Savo Decl. 4 (App. 45); Spears AFE. 98 (App. ).

19 Savo Decl. § 4 (App. 45); Spears AR 98 (App. 3.

20 Savo Decl. § 4 (App. 45); Spears AF. 98 (App. 3); Declaration of William E. Mottle § 3 (App. 24-25).
21 Mottle Decl. 43 (App. 24-25).

22 Declaration of John Attenborough 43 (App. 47-48).

23 Burton Dep. p. 53, lines 18-24 (App. 55).

24 Spears AfL. 12 (App. ).
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the Americans with Disabilities Act (‘ADA”) was enacted. When built, the restau-
rant was in full compliance with all laws and regulations then in effect.

The ADA is principally directed to new construction, but it also requires exist-
ing facilities to remove architectural barriers to the extent that removal is “readily
achievable” —that i, if it can be casily accomplished without much difficulty or
expense.

Allbut two of Burton’s complaints about the restaurant have been remedied: (1)
increasing the size of a stall in the women’s restroom, and (2) providing alternative
access (other than steps) to a raised bar area. Neither of those remedies is readily
achievable. The restroom stalls are permanently built in, and resizing them would
‘mean completely gutting and rebuilding the entire restroom. Meanwhile, providing
access to the bar would require a ramp § feet wide and 21 feet long. The restaurant
would have to remove some 32 seats, at enormous cost to the restaurant, including
extraordinary and ongoing lost revenue.

“The ADA does not require access to the raised bar because the restaurant pro-
vides the same services and decor in other, accessible areas of the restaurant usable by
everyone.

Since the restaurant has removed all the barriers to the extent readily achievable,
and since removal of the remaining barriers is not readily achievable, Burton’s claims
fail as a matter of law.

‘The Material Facts

In the complaint, Access Yes! asserts that it represents persons who have di
abilities and who use wheelchairs.' It purpose s to “make businesses and govern-
‘mental entities compliant with the Americans with Disabilities Act and. .. the Texas
Accessibility Standards in the State of Texas.”* Sally Burton, the president of Access
Yes!,*is unable to walk and uses a wheelchair.*

‘The defendant, Thurgood’s, owns and operates casual-dining restaurants, in-
cluding the Plano restaurant at issue here. Built in 1982, it has a bar area at its center.*

Burton originally complained that the restaurant had various architectural barri-
ers. She had four complaints: (1) no striped access aisle and no clear, accessible route
to the building from the designated handicapped parking spaces; (2) nolevel landing
at the front entry, and a threshold at the front entry that precluded entry by some
people in wheelchairs;" (3) an inadequate turning radius in the handicapped stalls in

1 Pls? Compl.91
2 Deposition of Saly Burton, p. 10, ines 7-10 (App. 51) (part ofthe transcript of the Deposition of Saly
Burton i attached at Appendix pages 49-58 and isfully incorporated into this motion).
Burton Dep. p. 10, line 14 (App. 51).
Pis. Compl. § 4.
Deposition of Ronald Dumbarton, p. 8, lines 4-11 (App. 61) (part o the transcript of the Deposition of
Ronald Dumbarton i attached at Appendix pages 59-66).
Dumbarton Dep. p., lines 7-9 (App. 62); Decl.of Bert Savo 5.3 (App. 44).
Pis. Compl. 7.
1.
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least four scats.* This loss in seating would result in annual lost sales of $62,000.%
And since Thurgood’s is a casual-dining restaurant with a multitude of serious
competitors, taking away scats—which will increase customers’ waiting time for a
table—might well cause the restaurant to lose customers forever. The effect on the
business would be permanent—even catastrophic.*

Despite Burton’s complaints, all the services offered at the bar are available to
the general public throughout the restaurant.* For example, a patron in a wheelchair,
even if not seated in the bar area, can have an alcoholic beverage and can sce the tele-
vision screens that are on display throughout the restaurant.” The video games that
were formerly at the bar have been removeds they are no longer available anywhere in
the restaurant.* Thurgoods ensures that the services available at the bar are made
available throughout the restaurant, in all the scating areas." The restaurant has
never received a complaint, other than this one, from anyone with a disability who
claimed not to be able to enjoy any of the goods and services there.*

Argumentative
witngbegsfor
fullsentences

asheatings, Argument and Authori
whichadance -

thereasoning. =

A. ‘The ADA does not require full access to existing buildings.
Thurgood’s acknowledges that the ADA requires public accommodations to
remove architectural barriers under certain circumstances. Although the restaurant
atissue is a public accommodation, not every architectural barrier must be removed.
“Title 11T of the ADA generally grants rights to disabled customers to have access
to businesses.* It became effective in 1992.% By that time, this restaurant was over
ten years old. Directed mainly at new construction, the ADA also contains various
requirements for existing buildings that are remodeled. But this isn’t a case in which
the design and construction of a new buildingis at issue. Nor s it a case in which
amodification to  building has invoked the requirements of the ADA. This case
involves only the issue of the extent to which an existing building must be modified to
remove some of the building’s attributes that are alleged to be architectural barricrs.
The ADA does require existing buildings to remove some architectural barriers,
but not all such bariers. A business must remove architectural barriers only if doing
sois “readily achievable.”** That is, a barrier in an existing building must be removed

42 Savo Decl. 5 (App. 45); Mottle Decl. 4 4 (App. 25).
43 Autenborough Decl. 3 (App. 47).

44 Declaration of James Allen § 4 (App. 43).
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52 See, i, 42 USC § 12152, Hist.and Statutory Notes (App. 76).
53 42USC'§ 12152(0)2)(A)v) (App. 7).
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her hands to operate the keyed switch. So platform lifts could not serve as the sole
means of accessibility toa raised area in a public accommodation.2 Lifts are also un-
sightly, sometimes difficult to maintain, and potentially unsafe.#” A platform lift could
pose a serious problem in a fire: f the platform lift were the only means of egress

(a5 Burton has proposed), people with disabilities might not be able to leave quickly
enough, since the lft must be operated by one person at a time.*

The other possible solution would be to construct a ramp to the bar area.” But
aramp—ameans of egress under the city building code—would have to comply with
that code as well as the ADA. Under the combined requirements of the city code
and the ADA, a ramp may have a slope no greater than one inch of rise for every foot
of run.® Since the elevation to get to the bar s 21 inches,  a ramp to reach that height
would need to be 21 feet long.* Also, there must be  fla, level landing, at least six feet
long, at the base of the ramp, and five feet long at the top. Therefore, at least 32 feet of
floor space would be needed to construct the ramp.* The only floor space that could
conceivably be used for a ramp does not have enough space for a straight ramp of that
length. This means that the ramp would have to have a full turnaround, with an
intermediate landing area that i at least five fect long.*

A ramp would also have to be at least 44 inches wide, according to the city
code In this case, since the ramp would have to include a turnaround, it would be
twice as wide as a straight ramp, meaning that it would be at least 88 inches wide.
Allowing for eight inches of sidewalls (four inches for each section of the ramp), the
ramp would use a floor space that s at least eight fect wide.* Given the necessary

length and width of a legal ramp, any such ramp would take up one complete section
of the restaurant’s dining area, which now accommodates at least 32 patrons at a
time.”

The cost of constructing the ramp itself would be at least $20,000. And since
each seat in the restaurant typically generates gross revenue of $15,500 per year, the
restaurant could lose annual gross revenues of $496,000 (based on the average sales
per seat)." Even if Thurgood’s could install the platform lft as Burton has suggested,
the installation would cost at least $35,000 and would cause the restaurant to lose at
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27 Savo AR 95 (App. 45).
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sion because “that portion of the report containing the detective’s opinion must be
stricken since the detective was unavailable for cross-examination.”” If the plaintiffs
argue this point, we may have the best success arguing that these isolated passages
from the Surrogate’s Court should not be accorded precedential value in the Supreme
Court.

Conclusion ~

We have a good chance of admitting the McLean County police reports. The
authentication of the reports will be simple, as long as we get a certified copy of the
reports from their custodian. The hearsay rule should not be a barrier either, as long
as we offer a foundation witness who can properly atest to each of the requirements.
The rules regarding expert opinions may be a concern, but we may succeed if we ar-
gue that the reports do not contain opinions or, if they do, that the officer adequately
studied the scene and was qualified to give an expert analysis of the cause of the
accident.

39 1d.at 48. Bu se Hessck ». Roman Catholic Churchof Our Ladyof Lourdes, 363 N.Y.5.24 297 (Civ. Ct.1975)
(holding that a medical report was adisibe even though the doctor was unavailable because a contrary
holding “would be unconscionable”).
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Although courts usually exclude police reports that contain opinions, a few
courts have reached results that favor our position. In Miller ». Alagna,* the Appel-
late Division allowed a detective to testify that, in his opinion, the defendant’s vehicle
had not struck the plaintiff. The court concluded that the officer was qualified to give
such “postincident expert analysis” based on his 21 years of training and experience
asa police officer.’ Although Miller dealt with live téstimony, rather than a police
report, the court’s holding is helpful because it establishes that a police officer may be
qualified to provide expert analysis of an accident scene based on years of service as
an officer.

Given these two cases, Murray and Miler, we can expect that the Grimsbys will
argue that the police reports are inadmissible becausc they give opinions about the
underlying facts. In particular, the plaintiffs could object to language in each report
stating that Heather Grimsby lost control of the vehicle “due to the icy road condi
tion.” The Grimsbys could argue that, in this passage, the officer inserted an opinion
about the underlying cause of the collision—evidence that must be excluded in the
absence of proof that the officer adequately studied the scene and that he was quali-
fied to give such an opinion.

‘We could respond in at least two ways. First, we could argue that this statement
is not really an opinion but rather a reasonable inference based on concrete facts
that the officer directly observed at the scene.” According to the accident reports,
the highway was “ice covered” because of “freezing rain.” The Grimsby vehicle,
traveling downhill in such conditions, failed to properly navigate a curve in the road,
rotated 180 degrees (atleast), and went off the roadway backwards. In light of the
hazardous weather conditions, the rotation and location of the car, and the curvature
and declining elevation of the road, the conclusion that the driver lost control because
of the icy road conditions seems more like a reasonable inference based on the facts
than an opinion that would require extensive analysis by an expert.

Second, if the court were to conclude that the statement rises to the level of an
opinion, we could argue that the officer adequately observed the scene and that he
was qualified to render such an opinion. Proving that the officer adequately studied
the site will be difficult because he is dead. But perhaps we could adequately support
the point by focusing on the many details that he recorded. We could also present evi-
dence that he was qualified to make such a conclusion based on his years of training
and experience on the force.

Even if we persuade the court that the opinion was based on an expert analysis of
the facts that the officer was qualified to give, we may have trouble because of his un-
availability. In /n re Raymond Schacffier a purported creditor of an estate sought to
admit into evidence a scientific report prepared by the local police department. The
court concluded that the report qualified as a business record but barred its admis-

34609 N.Y.5.20 630 (App. Div. 1994).

35 Jd.a 651,

36 See also D Aricnzo, 484 N.Y.5.2d at 173 (llowing the admission ofa police report in which the offcer
concluded that the accident had oceurred in the northbound lane).

37 Sec Bogdan . Peckskill Community Hosp., 642 N.Y.5.24.478, 452 (Sup. Ct. 1996) observing that “(flactual
findings and inferences which reasonably flow therefrom are admissible”).

38 410 N.Y.5.2d 4 (Surr. Ct. 1978).
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In the United States District Court
For the Eastern District of Texas
Sherman Division

ACCESS YES!, INC. and
SALLY BURTON,

Phaintiffs,
CIVIL ACTION NO.:

4:00-CV-368

PURLEY RESTAURANTS, INC.
d/b/a THURGOOD’S,

Defendant.

Defendant’s Motion for
Summary Judgment and Briefin Support

Summary
In ruling on this motion, the court faces two issues—all else being peripheral:

« Wheelchair Lift. A building that predates the ADA (1992) must remove
7 architectural barriers only if the changes can be made “without much
~difficulty or expense.” Thurgood’s restaurant, bult in 1982, has a raised
bar that s visible to and serves everyone in the restaurant. Burton, a
wheelchair user, demands access to the bar through cither a lft (§60,000
in annual lost revenues) or a ramp ($496,000 in annual lost revenues). Is
+stch an accommodation required?

« Toilet-Stall Renovation. Burton also demands that Thurgood’s enlarge
the restrooms so that the toilet stalls—which are now individual tiled
rooms—would have a larger axis for the turning of wheelchairs. This
measure would force the restaurant to close for four to seven days
(840,000 to $70,000 in lost revenue) to gut and renovate the restrooms
(850,000 to $80,000 in cost, depending on structural loads). Is such an
accommodation required under the ADA?

Plaintiff Sally Burton s the president of the corporate plaintiff, Access Yes!, a watch-
dog group for people with disabilities. (The plaintiffs are collectively referred to here
as “Burton.”) Burton secks to have Thurgood’s remove various alleged architectural
barriers from ts restaurant in Plano, Texas. The restaurant was built a decade before
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Howard does not contain a second level of hearsay. The officer did not record or rely
on the statements of third parties when preparing his report. In fact, all the parties
had already left the accident site by the time Officer Howard arrived. The officer
simply viewed the scene with his own eyes and recorded his personal observations.
Because the patrolman did not rely on hearsay when preparing the business record,
the report would not seem to present the sort of problem encountered by the Court of
Appeals in Johnson.

1do have slight concern about the admissibility of this report because there
is some rather loose language in the caselaw that a court could misconstrue. For
example, the court in Zirner offered the following recitation of the business-records y.
exception: “Police reports are admissible as business records if the reporting officer
witnesses the accident or if the person who relayed the information to the officer was
under a business duty to do so0.”** Obviously, Officer Howard did not witness the acci-
dent, and he did not receive the information from a witness who was under a business
duty to report information (or from anyone at all, for that matter). So a strict reading
of Turner might lead a court to conclude that the report prepared by the officeris
inadmissible. P

But this language should not create a genuine problem. What matters under the
‘business-records exception is not whether the officer viewed the accident per se, but
whether the officer had personal knowledge of the events that he recorded. In other
words, the relevant inquiry is whether the police officer gained knowledge of the
subject of his report by direct observation or by talking with a collateral source. If
the officer learned about the accident by discussing it with others, then the officer’s
report itself depends on hearsay, and thus the source of the information must also fall
within an exception or else the report is inadmissible. If, on the other hand, the police
officer directly observed the facts that he recorded, then there is no second level of
hearsay, and thus there is no additional bar to the admission of the report.

The caselaw bears out the theory that the Johnson line of analysis is directed at
whether the officer had personal knowledge of the events memorialized in the report.
In Bracco v. Mabstoa, an officer who arrived at the scene of a slip-and-fall accident
recorded that the exit steps of the bus had slush on them and that the bus was on a
steep incline.” The court allowed the police report into evidence even though the
officer did not witness the accident, because the report was based on his personal
observations.” Similarly, the court in D Arienzo . Manderville" allowed into evidence
a police report that recorded the position of the cars immediately after an accident,
even though the officer had not witnessed the collision itself: “[W]e note that the
report was based on the personal observations of the scene by [the officer], not on

15 Thrner, 485 N.Y.S 2 at 594 (emphasis added);see also Comners, 533 N.Y.5.2d at 942-43 (same)s Stvens,
450 N.Y.5.2d a 611 (rciting the standard as whether the police offcer “was a witness to the events
disclosed in the record”).

16 502N.Y.5.24 158 (App. Div. 1986).

17 1d.at 161

18 Jd. (“The references with respect to both the sush present on the steps and the position of the bus were,
furthermore, derived from the personal observations of the ... police officer and were not hearsay eicited
from some unknown informant.”).

19 484 N.Y.5.2d 171 (App. Div. 1984)
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he police report (hearsay) contained statements made by third parties (also
hearsay). The business-records exception did not cover this additional level of hearsay
because the informants were under no business duty to accurately describe how the
accident happened. Because the informants had no business-related obligation to
provide accurate information, their description of the accident lacked the special
guarantee of reliability that justifies this and other hearsay exceptions.®

~> Lower courts have attempted to sharpen the rule of Johnson in more recent
years, with varying degrees of success. The followingis probably the most common
Tecitation of the Johmson rule:

Police reports may be admissible as business records if the police officer was
ess to the events disclosed in the record or i the person giving the

police officer the information contained in the report was under a busi-

ness duty to relate the facts. Otherwise the facts recited in a statement may

be proved by a business record only if the statement qualifies as a hearsay

exception, such as an admission."

The Johnson case has proved to be a serious bar to the admission of police
reports. In more than a dozen recent cases, courts have held that particular police
reports were inadmissible because (1) the officer did not witness the accident, and (2)
the reports contained statements by third parties who were under no business duty to
provide accurate information. 2 To say the least, “it is now well settled that a police
accident report, which is based upon information given to the investigating officer by
[third parties], is not admissible s a business record . .. "

till, the McLean County police reports should qualify as admissible evidence
under a Johnson analysis. The press release from the McLean County sheriff’s office
does include a second layer of hearsay because it records statements made by several
deputies: “Sheriff’s Deputies state that Heather Grimsby ... lost control of the ve-
hicle she was driving due to the icy conditions.” But this statement plainly falls within
the business-records exception because the deputies, ke the sheriff, were under a
business duty to provide accurate information about the accident.

‘The admissibility of the report prepared by Officer Howard (including the
original report with the diagrams, and the supplemental report) i slightly more
complicated. Unlike the press release from the sherifP’s office, the report from Officer

10 Se . (not considering whether another hearsay exception, such asthat relating to excited uttrances,
‘might have covered the statements made tothe palice officer).

11 See Stevens . Ky, 450 N.Y..24 607, 611 (App. Div. 1982).

12 See Liguori». City of New York, 72 N.S.24 916 (App. Div. 1998); dntonik ». New York City Hous Auth.,
652 N.Y.5.24.33 (App. Div. 1997); Moorcy ». Osomiccky, 651 N.Y.5.2d 713 (App. Div. 1997); etna Cas. &
Sur. Co.. Island Transp. Corp., 649 N.Y.S.24 675 (App. Div. 1996); Hatton ». Gassler, 631 N.5.24 757
(App. Div. 1995); Flores . Pharmakitis, 618 N.Y.5.2d 293 (App. Div. 1994); Sansevere'», United Parcel Ser.,
Inc, S81N.Y.S.24 315 (App. Div. 1992 Conners». Duck’s Cesspool Sern, Lid, 533 N.Y.5.24 942 (App. Div.
1988); People ». Dyer, 513 N.Y.5.2d 211 (App. Div. 1987); Turner . Spaide, 485 N.Y.5.2d 593 (App. Div.
1985); Aucr . Biensock, 478 N.Y.5.2d 681 (App. Div. 1984); Stevens, 450 N..S.2d 607; Murray . Donlan,
433 N.Y.5.2d 184 (App. Div. 1980); Toll . Satc, 299 N.Y.5.24 589 (App. Div: 1969).

13 Mooncy, 651 NY.S.2d at 714,

14 See Peopl . Jackson, 338 N.Y.S.24 760 (App. Div. 1972) (holding that a police report was adissible under
the business-records exception even though the oficcr who preparcd the report was not the officer who
obiained the information); eealso Michael M. Martin et al, New Yord Evidence Handbook 838 (1997).
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exception, and seemingly none has involved an accident report prepared by the po-
lice." et the McLean County police reports appear to satisfy all the requirements—
police officers are “public officers” who are “required or authorized” to keep records
of important events in the community, such as automobile accidents. If we lay an
adequate foundation, we should be able to admit the reports under this common-law
exception.

3. Opinion

Evenif the police reports fall within one of the exceptions to the hearsay rule,
the court will not admit them if they are excluded by some other evidentiary bar. The
New York rules regarding opinions impose a significant but not insurmountable bar-
rier to the admission of the MeLean County police reports.

Under New York law, a document is inadmissible if it contains opinions that the
declarant would be unable to give on the witness stand.2 Courts have not been shy
about barring police reports under this rule. In fact, courts have repeatedly excluded
police reports that contained opinions on the grounds that the officer could not have
testified to that opinion in open court.” Such cases generally arise when a police
report contains an officer’s opinion about the cause of the accident. Such a report is
admissible only if the opinion was based on “postincident expert analysis of observ-
able physical evidence,” and only if the officer was qualified to give the opinion. At
least two courts have excluded police reports containing opinions on ultimate issues
of fact because that evidence invaded the jury’s exclusive province to decide factual
issues.™

‘The Murray case illustrates the approach that New York courts take.* The trial
courtallowed the plaintiffs to present a report prepared at the scene by an officer who
concluded that the defendants were driving too fast and had failed to yield the right-
of-way. The appellate court held that the admission of the report was error because
the movants had failed to prove both that the officer was qualified to give the opinion
and that his opinion was based on an expert analysis of physical evidence.**

27 Sce Koalowski . Cityof Amsterdam, 485 N.Y.5.24 862 (App. Div. 1955) (holding that a report prepared
by the Medical Review Commission of the State Commission of Corrections was admissible under the
common-law exception); People . Brown, 485 N.Y.5.24 559 (Mad. Cnty. Ct. 1985) (holding that a police:
aboratory report el within the common-law exception).

28 Stcvens, 45O NY.S 24 at611-12.

29 Ste, e, Symansh . Rbinson, 651 N.Y.5.24 526, 827 (App. Div. 1996); Muray, 433 NY..2dat 190.

30 See Seymanski, 651 N.Y.2d at 827, Hattor, 631 NY.S.2d at 755; Conrers, 533 N.Y.5.2d 1t 43 Murray, 435
NYS2da190.

31 St Van Scote . 450 Trabold Road, I, 616 N.Y-5:24129 (App. Di: 1994); Sevens, 450 NY.S2dat
G2,

32 433NY.S.24 184

33 Murray, 433 NY.5.2 a0 190;sealo Seymanskiy 651 N.Y.S.2d at 827 (holding tht  poicereport, which
concluded tha the defendant's car had collded with the plaintifF's vehicle, was inadmissible because
the movant offeed no proof of the officer's quaifcations), Marcuso . Compucolor, Ic. 567 N.Y.5.24
694 (App. Di: 199) (excluding a police report because the movant made n0 showing tha th officer was
qualified to estify as o the location f the accident); Van Sater, 16 N..5.2d at 130 excluding a police
report that pined tha the accident was caused by the decedent’s “inatention” because it invaded the
province of the jury).
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hearsay statements, and made by a person who was under a business duty to make the
report.’®

In light of this caselaw, the Howard report should satisfy the requirements of the
business-records exception ven though he did not witness the accident. The report is
based entirely on the officer’s direct observation of the crash site and does not rely on
the statements of third parties. The Howard report, in other words, does not present
the sort of double-hearsay problem encountered by the court in Johnson.

B. Public-Documents Exception

> As an alternative, we could argue that the police reports satisfy the public-
documents exception. Unlike the broad exception for business records, the statutory
exception for public documents (§ 4520) is rather limited in New York:

‘When a public officer s required or authorized, by special provision of law,
10 make a certificate or an affidavit to a fact ascertained, or an act performed,
by him in the course of his official duty, and to file o deposit it in a public of-
fice of the state, the certificate or affidavit so filed or deposited is prima facie
evidence of the facts stated

Admitting the police reports under this section may prove difficult.* By its terms,
the statute applies only to “a certificate or an affidavit,” which could be construed to
exclude an investigative report.2* But reports have been allowed under this provision
in medical contexts.* A bigger problem might be that § 4520 applics only to records
that are filed with “the state,” which the court might construe to exclude political
subdivisions. These issues may help explain why no New York court has addressed
whether police reports fall within the guidelines of the statute.

C. Common-Law Exception

‘We may have more success if we argue that the reports satisfy the common-law
exception, which was not superseded by statute.* Under the common-law exception,
a public document is admissible “when a public officer is required or authorized, by
statute or nature of the duty of the office, to keep records of acts or transactions oc-
curring in the course of his offical duty.”** Not many cases address the common-law

20 14,4t 173; scealso Stevens, 450 NY.S.2d at 611 (“The police reports . inadmissible insofar a they
contained hearsay statements relevant to ultimate issies of fact not within the personal knowledge of
the sheriffdeputies.”); Robert A. Barker & Vincent C. Alexander, Evidence in New York State and Federal
Courts 634 (1996) (bserving that the contents of a business record are admissible if “the maker of the
record had personal knowledge of the matter recorded”).

21 NY.CPLR. § 4520.

22 See Michael M. Martin et al., New York Evidence Handbook 833 (1997).

23 But sce Kair . Metrpoltan Transic Auth, 648 NY.S.24 248, 250 (Sup. C. 1996) (observing that “the ad-

ofa government investigatory report under this provision has not been definitively addressed
inNew York”); Cramer . Kuhns, 630 N.Y.5.2d 128 (App. Div. 1995) (same).

24 See Broun . Equitable Life Assurance Soc’yofthe U.S. 504 N.E. 24 379 (N.Y. 1986) (dmitting an autopsy
report; People . Brown, 634 N.Y.S.2d 84 (App. Div. 1995) (admitting a report from the Medical Exam-
iner’s Office)

25 SeeNY. CPLR. § 4543,

26 People . Michaels, 667 NY.5.24 646, 648 (Crim. Ct. 1997); seealso Richard T. Farrell, Richardson on Evi-
dence 688 (1995).
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MEMORANDUM

TO:  Weymouth Kirkland
Howard Ellis g‘;m"“*
FROM: Steven C. Seeger statementofthe
DATE: December 21,1997 precse problemin
RE:  Evidence: Admissibility of Police Reports Containing Hearsay | 75rfewerwords.
Question Presented K’
In New York, a document is inadmissible when offered for ts truth if it does
not fall within an exception to the hearsay rule, or if it contains an opinion that [ e -
the declarant would be unqualified to give in court. Two reports prepared by the | nuietesthe
MeLean County Sheriff’s Offce state that the car driven by Heather Grimsby, who | intoducion
has sued our client, slid off the road because of icy road conditions. Are the reports | begunbyhe
admissible? deepisie. The
1 writer concretely
: summarizes
Short Answer ity
Probably. They seem to fall within both the business-records exception and | dongiththe
the public-documents exception to the hearsay rule—as well as the still-valid but | ostadeszhead

little-used common-law exception. The doubtful point will be the rules govern-
ing documents that contain opinions. But these rules do not necessarily make the
documents inadmissible because cither of two points is probably true: (1) the officer
adequately observed the site and was qualified to form an opinion; or (2) the report
does not rise to the level of an opinion.

Because we wish to introduce the reports into evidence, this memorandum
will discuss three ascending hurdles that we must overcome to admit them:
(1) authentication, (2) hearsay, and (3) opinions.

Discussion

We will need to authenticate the two police reports before the court can admit
them into evidence. Fortunately, the procedure for authenticating official writ-

ings in New York is not complicated. A properly attested copy of an official record
is self-authenticating as long as we satisfy five elements: (1) the document must
purport to be a copy of an official record; (2) a certificate must be attached to the
copy; (3) the certificate must state that the signatory is a public custodian of official
records; (4) the certificate must state that the document is a true and accurate copy
of an original, offcial record; and (5) the certificate must bear a presumptively
authentic signature and seal.

1 NLY. Civil Practice Law and Rules (“C.PL.R.") § 4540; see also Randolph N. Jonakait et al., Vew York
Evidentiary Foundations 65 (1997).

Inthe discussion,
thewriterdetais
exchaspectaf the
problem—what
stepsmustbe
taken, whatather
information needs
tobegathered,
andwhat
Counterarguments
willhavetobe
addressed
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This flexibiliy is especially welcome in our case, given that Officer Howard cannot
prevent us from offering his report as a business record. We must present someone fa-

‘miliar with the office routine who can testify that accident reports are routinely made
and that it i a regular business practice of the department to make such reports.

If we can find a knowledgeable witness, I expect that we can meetall three
requirements. Surely the preparation of accident reports is a regular practice of the
sherifP’s office, and I strongly suspect that they are prepared according to well-estab-
lished procedures (as indicated by the use of a form, the type of information recorded,
etc). The reports were certainly made at or near the time of the event—all the reports
show that they were prepared within an hour or two of the accident.

But the three requirements in the statutory text will not be the only obstacle. <

Many years ago, the Court of Appeals added an additional wrinkle to the business-
records exception in Johnson v. Lutz.* The plaintiff there brought a wrongful-death
action as a result of an automobile collision. To support his version of the accident,
the defendant offered a report filed by an officer who had arrived at the scene shortly
after the crash. The trial court admitted the report over the plaintiff’s objection.

The Court of Appeals then confronted the question whether the police report
fell within the business-records exception. The court concluded that the report “was
not made in the regular course of any business, profession, occupation or calling” be-
cause it included the statements of third parties who were under no business duty to
provide accurate information.” The court placed special importance on the fact that
the police officer did not have personal knowledge of the events recorded in his report
and that he obtained information from witnesses at the scene:

‘The policeman who made it was not present at the time of the accident. The
‘memorandum was made from hearsay statements of third persons who hap-
pened to be present at the scene of the accident when he arrived. It does not
appear whether they saw the accident and stated to him what they knew, or
stated what some other persons had told them.*

Even though the police officer was under a duty to record correct information, the
court reasoned, the details of the accident came from bystanders who were under
0 business duty to report the accident accurately. The court ultimately held that
the business-records exception does not cover police reports that are based on the
observations of bystanders, reasoning that such informants lack the business duty of
accuracy that is the very reason for reasoning that exception.”

Although the court in Johnson used the “made in the regular course of any busi-
ness” language as its springboard, the problem in Joknson was really one of double

because the information was provided by unidentifid bystanders); see also Michacl M. Martin et al,, New

York Evidence Handbook 833 (1997); Robert A. Barker & Vincent C. Alexander, Evidence in New York Siate

and Federal Courts 634 (1996).

170 N.E. 517 (N.. 1930).

I austs

i

Seeid. (observing that the exception “was not ntended to permit the receiptin evidence of entris based

‘upon voluntary hearsay statements made by third parties not engaged in the business or under any duty in
relation thereto”).

Butatthe
strtofa
sentenceor
paragaphis
anefective
wansition.
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Our copy of the police reports doesn’t include an official certification. Because
we hadn’t yet done so, this morning I sent a letter (attached) requesting a properly
attested copy of the reports so that the authentication requirement will not bar their
admission.

2. Hearsay

As out-of-court statements offered for their truth, the police reports are inadis-
sible unless they fall within one of the exceptions to the hearsay rule. Fortunately, two
possible exceptions arguably cover these reports—the business-records exception and
the public-documents exception.

A. Business-Records Exception

The business-records exception is by far the most widely used avenue for admit
ting police records into evidence.* Section 4518 of the N.Y. C.PL.R. sets out the basic
requirements of the business-records exception:

(@) Generally. Any writing or record, whether in the form of an entry in 2 book
or otherwise, made as a memorandum or record of any act, transaction,
oceurrence or event, shall be admissible in evidence in proof of that act,
transaction, occurrence or event,if the judge finds that it was made in the
regular course of any business and that it was the regular course of such
business to make it, at the time of the act, transaction, occurrence or event,
or within a reasonable time thereafter. All other circumstances of the mak-
ing of the memorandum or record, including lack of personal knowledge
by the maker, may be proved to affect its weight, but they shall not affect
its admissibility. The term “business” includes a business, profession, oc-
cupation and calling of every kind.

Based strictly on the text of the statute, three prerequisites are necessary for this
exception: () the report must have been made in the regular course of business (i

it must rflect a routine, regularly conducted business activity); (2) it must have been
the regular course of business to make such reports (.. it must be made according to
established procedures); and (3) the person must have made the report at or near the
time of the recorded event.* We must satisfy each of these requirements before the
court will admit the police reports into evidence.

The first challenge will be selecting a witness who can lay the necessary founda-
tion. As the New York Court of Appeals noted in People v. Kennedy,! the statute is
“silent as to who, if anyone, must introduce a business record.” At least one thing is
clear: the exception does nof require that we call the author of the business record.

N

See, e, Federal T Co.. Ramives, 492 NY.5.24 335, 38 (Sup. Cr. 1985 (“Police reportsare admissile
pursuanttothe usiness records exception fothe hearsay rule.")

See People v. Cratsley, 653 N.E.2d 1162, 1166 (N.Y. 1995).

503 N.E.2d 501, 506 (N.Y. 1986).

See Johnson ». Lutz, 170 N.E. 517, 518 (N.Y. 1930) (“The purpose of the Legislature .. . was to permita
‘writing or record, made in the regular course of business, to be received in evidence, without the neces-
ity of callng s witnesses al ofthe persons who had anypartin making t.”); Kenedy, 505 N.E.2d 1t 506
(same); Gagliano . Vaccaro, 467 N.Y.5.2d 396 (App. Div. 1983) (holding that a police report prepared by

a police officer who subscquently died was inadmissible, not because of the officer’s unavailability, but
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Is the Press Losing the First Amendment? 385

others. But there is no doubt where he stands. He is a partisan of free
speech, and in this book there are victories and defeats for freedom, heroes
and cowards of the press, friends and enemies of liberty.

[BubJthere is not much attempt at analysis of the philosophical grounds of
free speech or freedom of the press, or much effort to find the limits of the
freedoms and powers Hentoff wants to defend. In this respect he is typical
of journalists who complain about the fate of the First Amendment in the
courts, though he writes better and with more enthusiasm and knowledge
than most. The press takes the Amendment as a kind of private charter, and
attacks more or less automatically every refusal of the courts to find some
further protection in that charter. The newspapers and networks de-
nounced the decisions in the Farber and Herbert cases as fiercely—indeed
even more fiercely—than those in the cases of The Progressive and Snepp.

[Buthis strategy of automatic appeal to the First Amendment is, I think,
a poor strategy, even if the press is concerned only to expand its legal
powers as far as possible. For if the idea becomes popular that the Amend-
ment is an all-purpose shield for journalists, warding off libel suits, deposi-
tions, and searches as well as censorship, then it must become a weaker
shield, because it will seem obvious that 5o broad a power in the press must
be balanced against other private and social interests in the community.
What will then suffer is the historically central function of the First
Amendment, which is simply to ensure that those who wish to speak on
matters of political and social controversy are free to do so. Perhaps the
surprising weakness of the First Amendment in protecting the defendants in
The Progressive and Snepp cases, for example, is partly a consequence of the
very effectiveness of the press in persuading the courts, in an earlier day,
that the power of the First Amendment extends well beyond straight cen-
sorship cases.

In order to kesnm [we must consider an issue that Hentoff and
other friends of the First Amendment neglect. What is the First Amend-
ment for? Whom is it meant to protect? A variety of views is possible. The
dominant theory among American constitutional lawyers assumes that
the constitutional rights of free speech—including free press, which, in the
constitutional language, means published speech in general rather than
journalists in particular—are directed at protecting the audience. They
protect, that is, not the speaker or writer himself but the audience he wishes
to address. On this view, journalists and other writers are protected from
censorship in order that the public at large may have access to the informa-
tion it needs to vote and conduct its affairs intelligently.

In his famous essay On Liberty, John Stuart Mill offered a Fimilar but
‘“Tore Fundamental)justification for the right of free speech. He said that 1
‘everyone is free to advance any theory of private or public morality, no
matter how absurd or unpopular, truth is more likely to emerge from the
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tions—whether science, law, or religion—were the product of shifting
human desires rather than the reflection of a reality external to those
desires.

(This accountjshould help us see why “truth” is a problematic concept
for a pragmatist. Its essential meaning, after all, is observer indepen-
dence, which is just what the pragmatist is inclined to deny. It is no
surprise, therefore, that the pragmatists’ stabs at defining truth—eruth
is what is fated to be believed in the long run (Peirce), truth is what is
good to believe (James), or truth is what survives in the competition
among ideas (Holmes)—are riven by paradox. The pragmatist’s real
interest is not in truth at all but in belief justified by social need.

[This need]not make the pragmatist unfriendly to science—far from
it—but it shifts the emphasis in the philosophy of science from the dis-
covery of nature’s laws by observation to the formulation of theories
about nature (including man and society) on the basis of man's desire to
predict and control his environment, both social and natural. The impli-
cation, later to become explicit in the writings of Thomas Kuhn, is that
scientific theories are a function of human need and desire rather than of
the way things are in nature, so that the succession of theories on a given
topic need not pgdduc) a linear growth in scientific knowledge. Science

who have called themselves pragmatists (and 2 tiny handful it is—Peirce
himself, the founder, having renounced the term because he disagreed
with William James’s definition of it). Rival of pragmatism though it is
thought to be, logical positivism, with its cmphasis on verifiability and
its consequent hostility to metaphysics, is pragmatic in demanding that
theory make a difference in the world of fact, the empirical world. Pop-
per's falsificationist philosophy of science is close to Peirce’s view of
science, for in both philosophies doubt is the engine of progress and
truth an ever-receding goal rather than an attainment. Wittgenstein's
emphasis on the “sociality” of knowledge marks him as pragmatist,
while Habermas has acknowledged the influence of the pragmatists on
his own theory of “conversational” rationality. Plainly we are dealing
with an immensely diverse tradition rather than with a single, coherent
school of tho

pragmatismjhas come to be thought a left-wing ideology, a

the plasticity of social institutions. The discussion in
Chapter 12 of a recent article by Richard Rorty shows why, and Rorty
is not even on the left of the neopragmatist movement. But the connec-
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Stateof linois
County of . Clair

IN THE CIRCUIT COURT OF ST. CLAIR COUNTY
CRIMINAL DIVISION

People o the State of linois

s
s
¥ s No. 12CR54965
§
s

Jorge Duren

Memorandum in Support of
Defendant’s Motion to Quash Arrest and Suppress Evidence

“This motion presentsthe court with a single issue:

Offcer Bradley ansiwered a compint about possible gang relted
drugactivities outside an East St. Louis building, After arriving, he
searched 12 people utside but found nothing, He then went inside,
tothe second loor where he saw forge Duren. Without probable
cause, he shouted that he would search Duren, who then dropped a
bag containing contraband. Given tha the threatened search would
have been lleal, can the Court usethe fuits of Offcer Bradley's
threat?

Thisssue swallows al thesubissues relatingto Durens motion to quash
and suppress
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Memorandum

To: Partner

From: Associate.
Date: June 6, 2010

Re: Jimmy Gilmartin—Landlord Tenant

pute; Eviction Suit

Questions Presented

Vague Lease Provisions. Our client, Jimmy Gilmartin,signed a lease

containing several vague clauses, including one that requires him to

“obey all ules ofthe building and to cooperate fully with the building
s such s that one make the lease

void and unenforceable?

Short Answer: No. A lease i enforceable if it describes the premises,
identifiesthe parties, states the duration of the lease
and the rental amounts, and is signed by both partes.
1fthose clements are prescnt n th lase, other vague
provisions will not render the lease unenforceable.

Cade Violations. Gilmartin's apartment has several hous:
fons: a hole in the bedroom floor, mice infestation, and

ing-code
a continually malfunctioning toilet. What i the effct of these viola-
tions on the landlord's abiliy to collect back rent?

Short Amswer: If the defectsexisted when Gilmartin signed the
lease,then the landlord won'tbe able o collct back
rent. But rather than being free rom all oblgation,
Gilmartin will be treated as a tenan at sufferance
who must pay the fair rental value of the housing,
given it condition.

Eviction-Suit Defenses. The landlord has sued for eviction, laiming
that Gilmartin has violaed various leae terms. What are Gilmartin's
possible defenses or counterclaims?

Short Answer: - Gilmartin may scck abatement of any rent paid in ex-
cess ofthe fai rental value of the premises—a remedy
in the nature of recoupment. In the alternative, he
‘may seck damagesfor breach of the implied warranty
of habitability—a remedy that is considered a posi:
tive counterclaim. The distinction can be important
because only in the action for damages can the tenant
recover money, as opposed to merely reducing the
landlord'srecovery.
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ERISA venue provision (21 US.C. § | 132e)(2)) governs the.
‘The[Plaintiff's choice of fomm,_mmceﬁsgma)%eem&é’

. 5-C- /Section 1132(e)[2) does not allow Hre Pl
0 sy “’f@

this action ee;bmmaed% the Eastern District of New York. Further,

Court showld Aiswiss the
this ,action under 28 US.C. § 1406(a) because the

Plaintif is engaged in blatant forum:shopping. In such circumstances,
Court need ot tramsfer the case:
thecese-betransteriod, since the TSéiendants do not have

significant contacts with the Eastern District of New York:, ¢, ccesst
+ At the time whensThe Plaintif's/CTaim for benefits ied, the
kept offices
—effices-of-thePlan Administrator were loated Tn Bethlehem,

Pennsylvania.
« As of September 10, 1999, M Plan Administrator
(weremoved) to Omaha, Nebraska. Goesnet)

. Mﬁeee@e Plan Administrator{gshaintai

in the Eastern

District of New York.

+ The benefitsunderthFlar are insured by Cosmopolitan Casualty
and Lifefin New York, ~r&rates

Plaintiff also lacks any connection to the Eastern District of New York.

When she filed her claim for benefits, she resided in Manhattan, which

Jocsted) in the Southern District of New York. Plaintiff currendly resides in

Westchester County, whiek.i¢ Tikewise in the Southern District.
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more officers or directors o compel them to account for
their official actions if those actions resulted in the corporation’s losing
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Motion for Summary Judgment

Preliminary Statement

In ruling on this motion, the Court faces the following issue—
all else being peripheral:

Section 7300 of the Internal Revenue Code prohibits
the unauthorized disclosure of a taxpayer's tax audit by
an IRS agent. While drinking at a hotel bar, IRS Agent
Harold Collins confronted Susan Jones, who was dining
with her family in an adjoining restaurant, and shouted,
“Ms. Jones, if [ had your audit case, I'd have you in jail by
now.” Did Agent Collins make an unauthorized disclo-
sure of Susan Jones’s tax audit?
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that he had o
The company advised Coleman ot the-teekof-riactual o legal basis

for the lawsuit.
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Under New York law, any corporate act that is merely convenient for”

the corporation’s purpose is now viewed as a power

that is subject to § 202.





OEBPS/images/f0012-01.jpg





OEBPS/images/f0013-01.jpg





OEBPS/images/9780226031392.jpg
Bryan A. Garner

[SREREA N
WRITING

— IN A
PLAIN
ENGLESIE

A Text with Exercises

SECOND EDITION






